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ARGUMENT 


Baty Connections 
mijenappellee in the heading and several places in the body of 
eeepmicemt refers to “utility connections". Although it is a 
Mme-atively minor point, it should be made clear that the stipu- 
Sueceo i) the Case contain no reference to "utility connections ® 
Mthat term is not defined in appellee's brief or elsewhere. ‘The 
Memation of facts (R.17, 18, 19) clearly states in several 
Meee g., otip. No. 3, R.16, 17) that the appellant purchased 
Meperated four utility systems which, it is stipulated, had a 
mined total cost of not less than $50,000. Apparently appellee 
using the term "utility connections" hopes to create the impres- 
m that the utility systems in issue are comparatively minor in 
mre. However, the utility systems are extensive, covering lll 
ile home spaces, and complete, including for example gas and 
Bitric meters for each mobile home. 
Mectee Report Citation 
mitceappellee in his brief on page 8 states as follows: 
eine purpose of the investment credit provision was to encourage 
investment by respective industries in furtherance of their 
Capital expansion and “to encourage modernization and expansion 
of the Nation's productive facilities and to improve its economl 
potential***". See H. Conference Report No. 2508 87th Cong. 
BMG Session Page 14 (1962-3 C.B. 1129, 1142); Madison Newspapers 
Messy. Commissioner 47 TC 630, 635. fe is clear thav thie 


Meeoayer's utility connections did not fall within the broad 
purpose of the investment credit provisions". 


Meee tation to the conference committee report is to the 
Bement Of the managers on the part of the House, and it reads in 
Seas follows: 


Memroeene Understanding of the conferees on the part of 
Meedecie iouse and the Senate that the purpose of the 
eeeerencOr investment in certain depreciable property, in 
the case of both regulated and non-regulated industries, 
mento encourage modernization and expansion of the Nation's 
Peeaictivye facilities and to improve its economic potential 
by reducing the net cost of acquiring new equipment, thereby 


mieteasing the earnings of the new facilities over their 


SSS ee Sp a aT my 
productive Les, (Underscoring supplied). 


Pieter Ene statement with resnect to the conference report and 
» Madison Newspapers case iS placed ian its full context, cee 
“ar that the four systems in issue here come within the investment 
Mee provisions, especially if the underlined portion of the full 
Meot the committee report above is emphasized. It must, of course, 
Berne in Mind that used as well as new equipment and facilities 
Meery ror the investment credit. 

The reference to the conference committee report and to 


meon Newspapers, Inc. v. Commissioner, Supra, were taken almost 


Meeeim from the concurring opinion (R.79), and it is noteworthy 

Meatter the material quoted above the concurring opinion continues 

FOllows: 
*Perhaps, if petitioners had operated their own power station, 
Or purchased and stored bottled gas in quantity, and maintained 
Meeems Of distributing electricity of gas therefrom to their 
—reailer park tenants, they would be entitled to the benefit of 
the investment credit -- whether or not they operated sucna 
Peeets Se€parately or at a profit.***" 


Pais portion of the concurring opinion is commented upon in 


Peeant's brief, third paragraph on page 22. As pointed out there, 


judge Tannewald had been aware of the minute difference between 
Paasing bottled gas and distributing it to mobile home owners 
Semone Nand, and purchasing electrical eneray, gas and water, 
distributing those to the mobile nome owners on the other hand, 
difference being only that Pivwene instance there was an 
Breary, whereas in the other instance, there was no inventory, 
Bequite likely that he (Judge Tannewald) would have changed 
Mpihnion on the entire matter. 

im@eany Gvent, the quotation from the committee report and the 
Seon Of Madison Newspapers, Inc., is of little value in attempt- 
memarrive at a solution to the problem before the court. 

Mmieeiewrirst paragraph at the top of page 9 of appellee's 
Semcppellant as characterized as being the "consumer" of the 
meservices which were supplied to the mobile home owners in 
MerettseMObiie Homes Park. This characterization of the 
mitant as the consumer of the electrical energy, gas, water and 
je Gisposal services again arises from the concurring opinion 
mage Tannewald, and is contrary to the stipulated facts in the 
meecause if appellant was Sine consumer, then there woult@eemee 
mimers of the same services. That is, appellant would be the 
sumer and the owners of the mobile homes in Opai Cliffs Mobile 
Mee Ould also be the consumers. This, it is submitted, is 
Bily impossible. Perhaps it would be well to refer to the 
Beonary for a Pere on Of the word “consumer”. The following 
ection is from Webster's New International Dictionary of the 


lish Language (1931) pg. 483: 


Meensumer - 1. One that consumes. 2. Economics -—- one who 
Mees (economic) goods, and so diminishes or destroys their 
Mmemercles; - Opposed to producer". 


Gong one step further, the word "consume" is defined in the 


Meaectionary as follows at page 483: 


Peemcumes— 1. FO Gdestroy, as by decomposition, dissipation, 
waste or fire. Pee owUse Up, expend, waste; devour. 
Memaume — Y-1. to waste away or suffer destructions". 


mmo eeleer from the stipulated facts that the appellant did 
Meenll>, xpend,waste, or devour the electrical energy, gas, 
er and sewage disposal services which were used by the mobile 

@ owners in Opal Cliffs Mobile Homes Park; therefore, by 
Miition, appellant was not the "consumer" of the electrical 
may, gas, water, and sewage disposal services in this case. 
mield example 

BomeademonOr appellee's brief, the following quote appears: | 

"An example is then given of a manufacturing firm which 

PemectuUcts an airstrip for use by airplanes operated for the 

Convenience of its officers and employees, with the statement 

M@yeeesien airstrip would not qualify as "Section 38" property 

Mmarce tne ManuiLacturing firm is not engaged in the transpor- 

lation business***", 

This examole is readily distinguished from the present fact 
Mation. In the example, the airstrip was simply a matter of 
Wenience for the officers and employees of the manufacturing 
M@ection, and therefore was not essential to the functioning of 
Mmanufacturing business; however, in the instant case, the four 
ems in issue are essential to the operation of Opal Cliffs 
Mele Homes Park which is a separate entity, economically and 
Graphically, and the appellant is engaged in a trade of 


siness of furnishing electrical energy, gas, water, and sewage 


posal services for the separate economic and geogranhic entity 


Mevindicated by the stipulation of facts (R.17, ie oe Oe 
Me Utility Property 

Mmpede paragraph at the bottom of page 9 of appellee's brief 
Men continues over to page 10, appellee goes into the rules for 
Meoening wnat property is public utility property for a 
siness which is engagea both ina public yu ewitysact iy) mane 

Metivity which is not a public Vann, ees It iS note= 
Mery that appoelice has skipped a link in his analysis, in that 
Meteto Siow or even allege that the property in issue in the 
Meant case is public utility property. Since appellee has 
Meeecontended that appellant was engaged in a public activity, he 
Bew@etire in applying section 46(c)(3) and section 1.46-3(q) 
Mmeeasury Regulations on Income Tax (1954 Code). 

The appellee apparently is contending that the property in 
Mean Olly qualify for the investment credit if it is first 
Meenined that the proverty is public utility property. ‘There 1s 

Requirement in the code, regulations or elsewhere that "other 

feeble property" under section 48(a)(1)(B) of the Internal 
mevue Code of 1954 must qualify as public utility property before 
Melt qualify as "Section 38 proverty"”. 

Metis submitted that the correct sequence of analysis is first 

Setermine whether the property in question qualifies under 

Seon 48(a)(1)(B8) of the Internal Revenue Code of 1954, and if 
Mes determined that the property qualifies under section 48(a) (1) ( 
Emproperty is then classified as Section 38 property. The next 
(eis to determine whether the property is public utility 


Operty by applying section 46(c) (3). The sole function of section 


Meets tO limit the investment credit on public utility 
yperty to 3/7th of the amount otherwise allowable. As noted 
Mueere 2ssue Of whether the property in question is public 
Mueveproperty has never been raised by appellee; therefore, 
Pelee in discussing section 46(c) (3) on pages 9 and 10 of his 
fis applying an erroneous standard. 

nishing lodging 

Mmpeten last full paragraph on page 10 of his brief, appellee 
Meee tne question of the applicability of section 1.48-1(h) (1) 
Meet Treasury Regulations on Income Tax (1954 Code). This 
Mon Of the regulations applies only where a eeoeyar As engaged 
Mme trace or business of furnishing lodging. The appellee has 
Meno allegation that appellant is in the trade or business of 
eeeing lodging, also, the Tax Court on stivulation of counsel 
Meppellee, allowed thé appellant an investment credit for the 
eeor Washing machines and dryers purchased by appellant in 1962 
pee, 6G). 

If the appellee believed that the annellant was engaged in 
meperation of a lodging facilitv, he would not have stipulated 
Meeene appellant was entitled to the investment credit on the 
hing machines and dryers because of the limitation on section 
Meoperty in section 48 (a)(3) which is amplified in Regulation 


Mmfon 1.48-1(a) (h) (ii) as follows: 


ba 1 {fomes 
Mimewproperty which is used predominantly in the operation of 
meerodging facility or in serving tenants shall be considered 
used in connection with the furnishing of lodging, whether 
@mrnached by the owner of the lodging facility or another 
Meerem@e anus, for example, lobby furniture, office equipment 
and laundry and swimming pool facilities used in the overation 
Of an apartment house or in serving tenants would be considered 
used predominantly in connection with the furnishing of lodging) 
Bec e0US apparent from the previous actions of the appellee 
Memrs case that he considers the appellant CO. Semele y Seno 
feeecnan that of furnishing lodging. This of course means that 
MeeeeoOuing Of the appellee in the last full paragraph on page 10 
eee rier is erroneous and inconsistent with the previous actions 
Iyeeein the case. , 
Peeeopetne Internal Revenue Service in Revenue Ruling 66-269, 
Meeeectum. Bull. 13 sets forth its (Internal Revenue Service's) 
fe On with respect to trailer parks and the investment credit 
Meenerein does not mention the subject of the lodging business 
Mutation while approving an investment credit for electric punps 
@ee>y the owner of a trailer park. 
cupation 
Meet first paragraph on the tov of page 11 of his brief, the 
Peres indicates that the appellant stated his occuvation tO be 
feeer park owner" or “trailer park operator". This is true, 
Meyer, by looking at the exhibits reoroduced in the record (R.20 
Meee) it will be noted that the space is rather small and has 
SWtficient room for entering more than one occupation. Tiere fou, 
Mupmeoe little probative value to this particular entry in the 


Peeetent's income tax returns. 


rnishing 
ee 

Meee Second fuli paragraph on page 11 of his brief, 
pellee Swern quoces tie concurring opinion of Judge Tannewald 
Mmewczfect that the appellant was not "furnishing" the utilities 
Mme owners of mobile homes in Opal Cliffs “Nobile Homes Park. 
myean this section of his brief, appellee again argues that the 
meetant is the "consumer" of the services in question. 

The question of the proper use and definition of the word 
Mermer as applied in this case was taken up in an earlier part 
Meer eply briet, therefore it 1s unnecessary to go over that 
Beeagein. The word "furnishing" is an important word in the 
Mouce and it should be examined in order to determine what 
@eencended by Congress when it used the word. In Webster's New 
Beemational Dictionary of the English Language (1931), the 
Mmeeving definition of "furnishing" is given at page 879: 

Betenishing - 1. Act of supplying furniture or fittings. 

fee Ornament; adornment. 3. pl, Purniture, fixtures, apeamwaei:, 

Pec.“ 

Wate definition is of little help however, the word furnish is 
Mec in the same dictionary as follows at page 879: 

Beeetsi— 1. To accomplish; insure. obs. 2. To provide for, 

Eee provide what is necessary for; to fulfill or satisfy the 

Mee ot; £O equip; to fit out or fit up; as to furnish an expe= 

M@tenet@ fUGNISn a table; to furnish a man for a journey; 

Mepeoings, to serve as furnishing or provisions for; - often 

Pbeteeorth or out. 3. Specif. To supply with furniture and 

Megetgs, as to furnish a house. 4. To provide; supply; give; 

Meeeea, specif.: a. To supply (a person, thing with something); 

Bemeceturnish the garrison with troops; - formerly also with of. 


Mummeiomcupoly or offer(something); to give; present; yield; as 
. S = < me : : = na 
Memeeuenisn food to the hungry; to furnisa sound reasons. 


So = 

igeappiying the definition above to the instant case, it 
@eoebe borne in mind that the stipulated facts show appellant 
rehased Mlecerical energy, gaS and water, distributed the elec~ 
Meeeeenergy, gas and water through his distribution system to the 
Mers Of mobile eee iipepalvClitis 4+obile Homes Park, chavaea, 
Meceand collected for the electrical energy, gas and water at a 
Meenin excess of the purchase price, and maintained the entire 
stem iehin Piemgeegrapiic boundary of Opal Cliffs tobile Homes 
mee f1so, it is noteworthy that the following language appears 
@eeomt 4-1) to tie stioulation of facts (R.49). 

imc.) Resale of electricity 

Peo omer siall! net furnish or resell electricity 

Meee tec from the utility to any person except:***," 

(indezrscoring supplied). 

Peefoetetne exact language appears in Exhibit 5-E (R.50) govern-— 
M@mene resale of gas. 

mime fOregoing definition and facts indicate that appellant 
Wenished" electrical energy and gas by resale to the mobile home 
Mors in Opal Cliffs Mobile HOmes Park. Similar conclusions would 
Bepropriate for the water and sewer systems. It is quite possible 
@evudge Tannewald overlooked the contents of Exhibits 4-D and 5-h 
Meenciuding that appellant was not "furnishing" electrical energy, 
S, Water, and sewage disposal services to the owners of mobile 
MES in Opal Cliffs Mobile Homes Park. 

Appellee apparently would confine the use of the word gohan 


Meeermishing" to a manufacturer engaged in retailing his product. 
€scefinitions are devoid of any language which would support telaines 
Meeeretation. Likewise, the actual use of the word furnish in 


Mees 4-p and 5-E (k.49,50) is Gomerary to such a limited meaning. 


venue Peeing 66~269 

Or page 12 of his brief, appellee refers to Revenue ul eg 
eee) 966-2 CUM Bull. 13, which first appeared in Internal 
Meee BUlletin 1966-39, September 26, 1966. ‘The petition in the 
meant case was filed in the Tax Court on June 3, 1966 (Tax Court 
Seeeeoe |) some three and one-half months prior to the time 
me Revenue Ruling 66-269 was published. It is not the intent of 
= Beipacison @Civdaees Lo suggest that Revenue Ruling 66-269 Was 
sued because the instant case was at issue in the Tax Court; 
fever, it would seem strange if one of the litigants in a contestec 
meer COUld prevail by publishing a document setting forth his 
Bron Of the law after the case was before a court, and then 
Meeciat Opinion as authority to the court in the litigated case. 
Meee eat Should be kept clearly in mind is that the Revenue 
Meegecepresents an interpretation by the Internal Revenue Service 
Meetne application of Section 48(a)(1)(B) and that the Internal 
Memo et vice 15 a party to this action. Therefore, it would not 
Sear to be mreoper for the Court to decide the case in reélvancomnied: 
Meme Ruling 66-269. 

Aside from the self-serving nature of Revenue Ruling 66-269, 
Memcistinguishable from the facts in the instant case. The 
Meme Ruling does not cover a situation where the trailer park owne 
@eeerchasing the electrical energy, gas and water at one price and 
Sling them to the owners of trailer homes at an increased pir Lece 
nee the aforementioned facts are not present in Revenue Ruling 


Gee, tts value as a precedent is severely limited. Another point 


Wamp ee ruling is that it seems to be in conflict with the 
W@@mereng Opinion of Judge Tannewald in this case, in that 
parently Judge Tannewald would permit the investment credit for 
lege eer well and the water system because the entire water 
@@ewein the trailer park would have been operated by the owner 
Meme park, that is, the owner of the park would be "EULn LS 
ereco the trailer home owners. ‘This eieilie: ACGCOraIng te 
Meeeeannewald, would not be altered by the fact that the water 
Meeemighte not have been operated separately or at a profit. 
Memeceintceresting to note that Revenue Puling 66-269 
meezes the question of whether the trailer park owner was 
Meered tO the investment credit by using the rules in Section 
Meee internal Revenue Code of 1954 and not by using the 
Wes in Peetion 46(c) (3) of the Internal Revenue Code of 1954 


Bepellee is attempting to do on pages 9 and 10 of his brief. 


SUMMARY 
Peperice 15 attempting to apply an incorrect standard in 
meme eet Ol 46(c) (3) as the governing section for the 
termination of whether PiewUiiley syeteas 2n assue qualify 
Memeeron oc property’. The correct standard as set forth in 
Meee Ss Opening brief is section 4@ (a)(1)(5). The 
@eent was engaged in furnishing Bee ee cam energy, Gas, 
@eeeand Sewage disposal services to the consumers of those 
Meeees (the mobile home owners in Opal Cliffs Mobile Home 
Mempeecicrerore, the property used in furnishing those services 
Meection 35 property" under the standards of section 48 (a) 
) (B). 
CONCLUSION 


Mmewoecisi0n of the Tax Court should be reversee, 


ReSspece Wily sip ered, 


NOLAND, HAMIERLY, ETIENNE & FULTON 


(esr ity that, in conmection with the preparation of 
Pits reply brief, I have examined Rules 18, 19 and 39 of the 
United States Court of Appeals for the Ninth Cireui i, and 
Pitt, in My Opinion, the foregoing brief is in full compliance 


mith those rules. 
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